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results, then -- I can hear a big murmur in the room --
the Board needs to decide what it wants to do. It can
do absolutely nothing or it can continue to address

Mr. Nishiki's Financial Disclosure and our obligations

with regard to it. If the motion currently before us
passes —- this needs to be clear to every Member sitting
here -- then we simply don't discuss it. We will

adjourn the meeting, once our agenda is finished, and go
home.

If the Board wants to continue to discuss =--
to discuss the Financial Disclosure and what
ramifications or what possible actions we can take, then
the motion should be defeated.

VICE-CHAIR ALULI: Chair, point of
clarification, if I may, then. So the points that
you've made relative to the action that this Board can
take are a discussion relative to the acceptance or
denial -- or nonacceptance of the financial statement,
correct?

MEMBER BOQUCHARD: No.

VICE-CHAIR ALULI: This is the point I'm
making. We've already made the decision to accept the
financial statement with its corrections. We voted on
that issue already. That issue is over with. It's off

the table now. Bo --
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CHAIRMAN KAUFMAN: That's true.

VICE-CHAIR ALULI: At this point, then, we
cannot -- correct me if I'm wrong -- we cannot discuss
the actions to be taken relative to the financial
statement. Correct?

CHAIRMAN KAUFMAN: That is not the Chair's
reading, but I would defer to Corporation Counsel.

MS. ADRIANNE HEELY: I would have to review
your Rules.

UNIDENTIFIED SPEAKER: Excuse me.

MS. ADRIANNE HEELY: Your Rules state, "In the

review of the Financial Disclosure Statements" -- I will

just reread it for the Board's consideration and
information. "In the review of the Financial Disclesure
Statements specifically”™ -- your Rule 4-101-36(c) =--
"if, after examination, the Board finds no conflict of
interest or other matter of concern arising out of the
Code of Ethics, the Board shall acknowledge receipt of
the Financial Disclosure, annual Financial Disclosure
update or amendment of disclosure and file it. If,

after examination, a conflict of interest or other

concern” shall -- excuse me. Sorry. "If, after

examination, a conflict of interest or other concern
arising under the Code of Ethics is found, the Board

shall acknowledge the receipt of the submission and
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shall advise the person of the conflict of interest or
other matter of concern arising under the Code of
Ethics, aﬁd of the person's obligations and
responsibilities to avoid violation of the Code of
Ethics."

VICE-CHAIR ALULI: Key word there, "advise," I
think. We can't take any action. If I hear that
correctly, all we can do is provide advice at this
point.

We've already accepted that financial
statement. So I think, as a Board, the only action we
can take i1s probably in writing to advise Mr. Nishiki
what this Board suggests can be done or --

MEMBER DANIELS: Yes;

VICE-CHAIR ALULI: -—- what we would -- we
would suggest, as a Board, that he do to fall within the
parameters of what the Code of Ethics states.

Is that correct, Corporate Counsel?

MS. ADRIANNE HEELY: Right. Right. That's
the Rule as I -~ as I read it to you.

May I remind the Board that, on the agenda,

there's no issue of a violation of a Code of Ethics, a

hearing, et cetera, no agenda item on advisory opinions.
So we're dealing with the Financial Disclosure

Statement. And what I read to the Board is the Rule in
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{ the review of the Financial Disclosure Statement, which

states exactly what you said, you're able to render
advice.

CHAIRMAN KAUFMAN: So if we want to render
advice, the current motion, which is in the middle of a
vote, would need to be defeated, is that correct?

MEMBER WUKELIC: On the Financial Disclosure
Statement.

MS. ADRIANNE HEELY: On taking no $ction, that
motion? |

CHATRMAN KAUFMAN: On taking no action.

MEMBER WUKELIC: Right. |

CHAIR KAUFMAN: All right. You know, we're

getting so bogged down. I would like to make it crystal

clear, but I'm not sure that we've gotten to that yet.
VICE-CHAIR ALULI: In either case -- well,
let's deal with the facts as they stand right now. We
have already, as a Board, accepted the financial
statement, correct?
MEMBER WESTFALL: Correct.

VICE-CHAIR ALULI: Okay. According to what

- you just -~ Corporate Counsel just read, the only thing

“that it seems we, as a Board, can do at this point is

provide a suggestion or advice, as a Board, a

recommendation that we, as a Board, provide to
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Mr. Nishiki, at least from what I understand. Because
the key word, as I hear it, is "advise," not make a
decision or take action on.

MEMBER DANIELS: Well, I think, also, too,
there was a statement that it's to avoid potential
issues, not things that have happened in the past, as
well, correct? So we're giving him advice on how to
avoid potential conflict or issues.

CHAIRMAN KAUFMAN: We can also provide
corrective action -- pfovide advice with regard to
corrective action.

VICE-CHAIR ALULI: Again, I reiterate
~"advise." There's a big difference in the vocabulary
there.

MEMBER GUY: So the only thing available to us
is to send a letter? Regardless of the contents of the

letter, that is the only action we can take, is that

what —--
CHAIRMAN KAUFMAN: That's not quite true.
MEMBER GUY: Okay.
CHAIRMAN KAUFMAN: This Board has the power of
| its own initiatives to do -- the Board may initiate an

>advisory opinion on its own initiative, 04-101-40, and
has the authority to issue immediately, due to

circumstances, interim advisory opinion. But it says
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that we may initiate advisory opinion on our own
initiative.

MEMBER WESTFALL: But --

CHAIRMAN KAUFMAN: And we have the authority
to issue immediately, due to circumstances, an interim
advisory opinion.

MEMBER WESTFALL: Adrianne or Chairman, but
our issue here is that is not on the agenda today.

MS. ADRIANNE HEELY: That's correct.

MEMBER WESTFALL: So all we're discussing here

is sending a letter. Does sending a letter preclude us

from revisiting that stuff at a later date?

MS. ADRIANNE HEELY: That doesn't preclude you
from scheduling another agenda —— or items on a future
agenda regarding those particular issues. What is
before the Board today is on the agenda, the review of
the Financial Disclosure Statement and the review -- and
approval of the letter.

MEMBER BOUCHARD: So for clarification, i1f the
motion that we are in the middle of voting on was to
pass, stating that we would take no further action,
could we still make an agenda item in the future or are
we shutting the door on that period?

MEMBER WUKELIC: For the Financial Disclosure.

VICE-CHAIR ALULI: Also, again, let me --

IWADO COURT REPORTERS (808) 244-9300




~ o O WD

10
11

12

13

14

15
16
17
18
19
20
21

22
23
24
25 |

193

CHAIRMAN KAUFMAN: Okay. Let me --

VICE-CHAIR ALULI: -- go back to the language.

CHAIRMAN KAUFMAN: Just a second, Vice-Chair.

Okay. I'm going to try real hard as your
Chair to try to get us moving because we just keep
getting bogged down.

As I understand, if the motion that is before
us were to pass, we would take no further action
regarding Mr. Nishiki's financial statement, at least at
this meeting. If the Board chooses, and wants to give
him advice, which in fact is our obligation under
04-101-36(c) and under 10-2(e), then the motion should
be defeated.

Is that clear? Okay. Is there anybody who

has a guestion about that?

MEMBER WESTFALL: I'm sorry. Say that one
more time.

CHAIRMAN KAUFMAN: I don't know if I can. I'm
gonna try.

MEMBER WESTFALL: I'm a long distance away
here.

CHAIRMAN KAUFMAN: If the motion before us
were to pass, we would take no further action, at least
today. If it were to fail, then we can continue this

meeting and provide Mr. Nishiki with advice --
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CHAIRMAN KAUFMAN: -- per 04-101-36(c) and
10-2(e). And the --

MS. ADRIANNE HEELY: Excuse me, Chair. I
mean, the Board can decide to include that in the
letter, if they would like to. Per the rules, you're
able to advise the person of the conflict of interest or
other matter of concern.arising under the Code of
Ethics. Your matters of concern, if you -- if you and
your Board decide to include that 10-1 and 10-3 in your
letter to Mr. Nishiki, you may just as well put that in
your letter to Mr. Nishiki.

VICE-CHAIR ALULI: Chair, if I can, I'd like
to call for the vote again.

CHAIRMAN KAUFMAN: Thank you. There's been a
motion to call for the vote. We have to vote on that.

VICE-CHAIR ALULI: Since we were tied.

CHAIRMAN KAUFMAN: Let -- the Chair will ask
that we vote this issue. I think that it's somewhat
clearer to the Board than it wés previously. And is
there -- the motion is to take no further action
regarding Mr. Nishiki's Financial Disclosure.

All in favor of that, please raise your hand.
Two.

Those opposed? Six.
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So the motion fails.

If the Board desires to render advice to
Mr. Nishiki, the Chair would request that Members of the
Board make a motion with regard to what advice they
desire to present to him.

VICE-CHATIR ALULI: Chair, I'd like to make the

motion that the Maui County Board of Ethics provide

'Mr. Nishiki with an advisory opinion relative to his

financial statement and -- and -- yes.

CHAIRMAN KAUFMAN: Let me try to help a little
bit. At this point, we are not actually rendering an
advisory opinion. It would create a whole 'nother set

of issues that would have to be addressed. What we can

-do is advise Mr. Nishiki based on 4-101-36(c) and

10-2 (e) .

So what is the specific advice that this Board
wishes to provide to Mr. Nishiki?

MEMBER DANIELS: Section 10-3, Numbers 1 and
Number 3. Specific, Number 1, you know, submitting
Financial Disclosures to both Board of Ethics and County
Clerks; and, in Number 3, to submit disclosures within
15 days.

CHAIRMAN KAUFMAN: I think, if I can help you,
to try to rephrase -- is this what your motion said? To

advise Mr. Nishiki that by his failure to submit a
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Financial Disclosure in the time and place required by
statute, he has violated Article 10, Section 10-1 of the

Code of Ethics, elected and appointed officers --

| officers and employees shall demonstrate by their

example the highest standards of ethical conduct to the
end that the public may justifiably have trust and
confidence in the integrity of government? Is that what
your motion was?

MEMBER DANIELS: Yes, and to include Section
10-3.

CHAIRMAN KAUFMAN: Can we do that as a
separate motion?

MEMBER DANIELS: Uh --

CHAIR KAUFMAN: I'd ask that you would do that
SO we can -—-

MEMBER DANIELS: Oh, okay.

CHAIR KAUFMAN: -- limit our discussion to the
specific issue at hand, which is 10-1.

Is there a second to that motion?

VICE-CHAIR ALULI: I'll second that motion.

CHATIRMAN KAUFMAN: Now we can have discussion.

The motion before us is to advise Mr. Nishiki that, by

his failure to submit a Financial Disclosure in the time
and place required by statute, he has violated Article

10, Section 10-1 of the Code of Ethics, elected and
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appointed officers and employees shall demonstrate by
their example the highest standards of ethical conduct
to the end that the public may justifiably have trust
and confidence in the integrity of government.

Discussion? Maybe we've had all the
discussion ahead of time, yeah.

VICE-CHAIR ALULI: Then I think you call for
the vote.

CHAIRMAN KAUFMAN: Well, we don't have to call
if there is no further discussions.

Does any Member of the Board wish to discuss
this further?

If not, all in favor of the motion raise your
hand. Let the record reflect that is unanimous.

You also wanted to consider --

MEMBER DANIELS: Section 10-3.

CHAIRMAN KAUFMAN: -- 10-3.

MEMBER DANIELS: Specifically Number 1 and
Number 3.

CHAIRMAN KAUFMAN: If the Chair can assist
you?

MEMBER DANTIELS: Sure.

CHAIRMAN KAUFMAN: Is there a motion for the
Board of Ethics to advise Mr. Nishiki that, by his

failure to submit a Financial Disclosure in the time and
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place required by statute, he has violated the Maui
County Code, 2.56.060, also, the Maui County Charter,
Section 10-3-1 and 10-3-3, and the Rules of the Board of
Ethics, Subchapter 3, 04-101-30, and Subchapter 3,
04-101-327? Is that the motion you desire to make?

The specific sections all refer to providing
the Financial Disclosure within 15 days of the election
and'supplying it to both the Board of Ethics as well as
to the County Clerk.

.MEMBER DANIELS: Yes.

VICE-CHAIR ALULI: That's her motion?

MEMBER DANIELS: That's my motion.

CHAIRMAN KAUFMAN: That's your motion?

VICE-CHAIR ALULI: I will second that motion.

CHAIRMAN KAUFMAN: 1Is there discussion with
regard to that motion?

(Silence.)

CHAIR KAUFMAN: All in favor, please raise
your hand high. The Chair notes that it is a unanimous
vote.

MS. MICHELLE ANDERSON: Mr. Chair, I think
‘we're all confused. Is it her motion you voted on or
| your motion?

CHAIRMAN KAUFMAN: It was --

MEMBER DANIELS: It was my motion.
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CHATIR KAUFMAN: -- Sheri-Ann's.

MS. MICHELLE ANDERSON: Sheri-Ann's motion.
Thank you.

CHAIRMAN KAUFMAN: Absolutely. I reread the
motion for her.

And that is your motion --

MEMBER DANIELS: Yes.

CHAIR KAUFMAN: -- correct, Sheri-Ann?

MEMBER DANIELS: Thanks, Chair.

CHAIRMAN KAUFMAN: It is not =-- the Chair is
not making motions. The Chair --

MS. MICHELLE ANDERSON: It sure sounds like
it.

CHAIRMAN KAUFMAN: The Chair is doing his
continued very best effort to impartially conduct this
meeting. And I have repeatedly asked the Board Members
to step forth and clearly identify their issues and
concerns.

If I have moved forward in trying to clearly
state the intent of what the Board Members were saying
and who made it and said anything but their intent, I
apologize for that. But I've read each of them several

times to make sure that it is the Board Member's motion

| that is coming before this group. The Chair does not

have a position. The- Chair has exhaustively, over the
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course of the last month, spent 150 hours of his time in
the attempt to provide this Board with the information
it needs to make its own decisions. I hope that is
clear.

VICE-CHAIR ALULI: And appreciated, Board --
or Chair.

CHAIRMAN KAUFMAN: Thank you, Vice-Chair.

There may be additional motions from the
Board. I gave earlier an exhaustive list of all of the
issues that could -- that your Chair had thought of that
could come up in the course of today's meeting.

VICE~-CHAIR ALULI: Chair, can I --

CHAIRMAN KAUFMAN: At the risk of -- yes, you
may, Mr. Aluli.

VICE-CHAIR ALULI: I just wanted to ask a
question. If we, as a Board, decide to forego further
discussion, can we call for a special meeting?

CHATRMAN KAUFMAN: We can as long as we give
-—- basically, it's a week from now; would be when it
would be held because we have to have an agenda and it
has to be --

VICE-CHAIR ALULI: Thaf would be --

CHAIR KAUFMAN: -- posted.

VICE-CHAIR ALULTI: Okay. Can that -- can a

motion be made to adjourn this meeting and ask for a
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rescheduling of another meeting to further discuss this?

CHAIRMAN KAUFMAN: I'm trying to look at the
agenda to see just where we are. I would -- we may be
moving ahead, if there are additional issues that the
Board would like to consider with regard to motions.
And I know the hour is late.

Sheri-Ann, are you still able to stay?

MEMBER DANTELS: Yeah.

CHAIRMAN KAUFMAN: You'wve made other
arrangements?

MEMBER DANIELS: Yes. Yes.

CHAIRMAN KAUFMAN: At the risk of having the

"Board Members mad at their Chair, I would_encourage this

Board to try to see this through this evening.

VICE-CHAIR ALULI: Chair, so the issue that we
have open on the table for discussion, then, is the
advice that we propose to give to Mr. Nishiki in terms
of an action?

CHAIRMAN KAUFMAN: Absolutely.

VICE-CHAIR ALULI: Is that what we're further
to discuss?

CHATRMAN KAUFMAN: That is our obligation.

VICE-CHAIR ALULI: Okay.

CHAIRMAN KAUFMAN: That's what it says,

- 04-101-36(c) and 10-2(e).
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VICE-CHAIR ALULI: Uh-huh.

CHAIRMAN KAUFMAN: We are trying to help
Mr. Nishiki and give him the advice that he needs so
that he can proceed.

MEMBER LEACH: Mr. Chair, a question for
everyone in the audience, also?

CHATRMAN KAUFMAN: That may not be
appropriate, to open it up to the audience. But please

MEMBER LEACH: For them to hear.

My question is this: In today's meeting, are
we gonna be looking, because we're looking at the

Financial Disclosure and the events leading up to that,

- and since that filing, if there was a breach of the Code

of Ethics?

CHATIRMAN KAUFMAN: If there is a breach of the
Code of Ethics, I would encourage you to make a motion
to advise Mr. Nishiki of that. There may be more.

MEMBER BOUCHARD: More?

CHAIR KAUFMAN: There may be more.

MEMBER GUY: If it's in the language.

CHAIRMAN KAUFMAN: 1If we're going to help
Mr. Nishiki, one item that was presented in public
testimony was about a redo. I don't know what this

Board wants to do. It's up to this Board to make its
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own decisions and to make its own motions.

MS. ADRIANNE HEELY: Chair, and -- if I may,
and to direct Member Leach's question, I just want to
reiterate the section of your rule which describes your
-- your review of Financial Disclosure Statements and
the advice you can render. It says the advice -- the
Board shall advise the person of the conflict of
interest or other matter of concern arising under the
Code of Ethics and of the person's obligations and
responsibilities to avoid violation of the Code of
Ethics. So -- so future violations of the Code of
Ethics. What is before the Board is not hearing for a
violation of the Code of Ethics. It's the Financial
Disclosure Statement and what advice you choose to
render to him in this letter and based on your review of
the Financial Disclosure Statement. There is no
complaint before the Board of Ethics in regards to any
potential violations of the Code of Ethics. And your
Rules have separate rules in regards to having hearings
regarding those. And you guys are able to issue

advisory opinions. You may have hearings, informal or

formal hearings, and the like. But in regard to the

agenda item before you today, Financial Disclosure
Statement and the letter and how you want to advise him

in that letter.
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MEMBER BOUCHARD: So is --

CHAIRMAN KAUFMAN: Corporation Counsel, can I
ask, when the rules state the Board shall acknowledge
receipt of the submission and advise the person of
conflict of interest or other matter of concern, if
there is a past -- if the matter of concern has taken
place in the past, is it still the Board's purview to
visit that subject?

MS. ADRIANNE HEELY: If that's a concern for
the Board.

VICE-CHAIR ALULTI: So -- Corporate Counsel, so

if I hear you correct, then, you're saying that we can

-— if there's a question amongst any of the Board
Members relative to any of the information, even
corrected information, provided in the Financial
Disclosure we have in front of us on Wayne Nishiki, if
there's a question on it, we can go back and revisit it?
Is that -- did I hear you correct?

MS. ADRIANNE HEELY: The Rule states what I
read earlier, if it's a matter of concern arising under
the Code of Ethics and of the person's obligations and
responsibilities. And if that's the Board's concern,
you may choose to advise that person. So it's based on
your -- how you interpret that rule.

MEMBER BOUCHARD: But, essentially, what
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you're saying is, at this meeting, we can only offer
advice, we can't take action, but, at a future meeting,
we would be -- it would be difficult to take action on
something that we did not offer advice on today?

Did I just confuse everybody?

In other words, we've made some motions to --

to give some advice already. So that would -- if -- if
that -- if something came as a result of maybe not
following that advice or -- or the concerns that we

raised, then we would take action on that, potentially,
in a future meeting. If we choose not to make any
advisories -- but we've already voted on that, so that's
moot, right? We've already made two votes. Never mind.

So- we've -- the question is do we want to
offer more advisory opinions in addition to the three?

CHAiRMAN KAUFMAN: No. They're not advisory
opinions.

MEMBER BOUCHARD: Advice.

CHAIRMAN KAUFMAN: They are all for advice.

MEMBER BOUCHARD: Thank you.

CHAIRMAN KAUFMAN: As we are charged to do.

Gretchen, you have a comment?

MEMBER GUY: I just wanted some clarity.
Someone brought up the word "breach" of ethics. And it

sounds like it's a very technical term in that there are
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some pre-steps that have to take place before we can use
that term. Is that correct? 1In other words, if we
wanted to include the term "breach of ethics" in that
letter, there's some things that we have to do before we
can use that term?

MS. ADRIANNE HEELY: Right. The Board's Rules
state that a hearing must be held.

MEMBER GUY: Okay.

MS. ADRIANNE HEELY: Just how you've acted in
the past.

MEMBER GUY: All right. And then the
secondary, someone brought up the question that there is

no complaint in front of us, and so the -- the complaint

issue is moot. In other words, no one can file a

complaint? The issue of a complaint is off the table.
In other words, the public cannot initiate it, the Board
cannot initiate a complaint?

MS. ADRIANNE HEELY: The issue of a complaint
is not on the agenda.

MEMBER GUY: Okay.

MS. ADRIANNE HEELY: The Rules allow that the

Board and/or any member of the public may issue a

“complaint. And in the normal course of the Board's

duties, you respond to the complaint, set a hearing

date, et cetera.

IWADO COURT REPORTERS (808) 244-9300



B W N

~ o O

10
11
12
13

14 |

15
16
17
18

19 .

20
21
22
23
24

25

20

—_

MEMBER GUY: So it's not off the table.

MEMBER LEACH: Corp Counsel, just for
clarification -- I appreciate your input on making sure
we go by the book -- in Section 13-10 of the Maui
Charter, it just happens to say penalties. But that
provision would only be after an agenda item for a
future meeting after a complaint is filed?

MS. ADRIANNE HEELY: Right.

MEMBER LEACH: Not at this meeting?

MS. ADRIANNE HEELY: Right. And I think
you're referring to not 13-10, but 10-5, which has the
penalty provisions in the Charter.

MEMBER LEACH:z 13-10.

MEMBER WESTFALL: It's repeated twice, I

think.

MS. ADRIANNE HEELY: 13 --

MEMBER LEACH: 13-10.

MEMBER WESTFALL: And in another section.

MEMBER LEACH: Yeah, two different sections.

MS. ADRIANNE HEELY: 10-5, right. |

MEMBER BOUCHARD: And 13. Yeah. 1It's in both
‘places. That's correct.

MS. ADRIANNE HEELY: And if -- for clarity, if
I —— if I can briefly reread the Board of Ethics'
responsibilities and duties which is in the Charter. I
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think there's eight of them.

One: The Board shall initiate, receive, hear
and investigate complaints of violations of this
article.

Two: Initiate impeachment proceedings, et
cetera.

C, three: Render advisory opinions.

D: . Prescribe forms for the disclosures.

E: Examine all disclosure statements filed
and to comment on or advise corrective action as to any
matters that may indicate a conflict of interest.

F: Adopt such rules having the force and
effect of law.

So those are the Board's duties,
responsibilities as enumerated in the Charter.

MEMBER LEACH: Thank you.

CHAIRMAN KAUFMAN: We currently have no
motions before us. If the Board desires to advise
Mr. Nishiki further, we would need to have additional
motions.

MEMBER LEACH: Mr. Chair, just for
clarification, we've now gone through three advisory
motions and we've passed three advisory motions for
Mr. Nishiki. But you're now asking for --

CHAIRMAN KAUFMAN: I am asking 1f there is any
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more.

MEMBER LEACH: Any more?

CHAIRMAN KAUFMAN: It sure doesn't look like
it.

VICE-CHAIR ALULI: Well, Mr. Chair, at this
point, then, we could, as a Board, or as individual
Member of the Board, suggest advice relative to the
points that have been mentioned for Mr. Nishiki,
correct? We can do that?

CHAIRMAN KAUFMAN: That's what we are charged
to do.

VICE-CHAIR ALULI: I -- I think it would be

perhaps wise, and maybe even our responsibility,

‘relative to the financial statement and information

provided in it, that we advise Mr. Nishiki that having
been -- having served for 22 years on the Council, it
would probably stand up well that he stand up for a
revote. He's provided 22 years of service, I think we
all realize that. I think he -- his record would stand
up well in that light. And it would be -- and I would

suggest that we ask him to stand up for reelection since

it seems that we can do that as the Board of Ethics.

Correct?
CHAIRMAN KAUFMAN: I think what you just said

is that you are moving to have the Board advise
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1 Mr. Nishiki to renounce the results of the election, and

that -- and so inform the County Clerk so that a special
election may be held.

VICE-CHAIR ALULI: Very good. You'wve worded
it better than I was able to, Chair. That's correct.

CHAIRMAN KAUFMAN: I hear a motion, then. Is
there a second to that motion?

MEMBER WOOD: I second the motion.

CHAIRMAN KAUFMAN: Is there discussion with
regard to the motion?

MEMBER LEACH: A question for procedure. In
the discussion phase, can we have public testimony from
Mi. Nishiki?

CHAIRMAN KAUFMAN: The Chair would have no
Wproblem with that, and from his representatives as well,
as long as it doesn't interfere with anything in terms
of -- if Corporation Counsel is fine with it.

MS. ADRIANNE HEELY: You closed public
testimony. Are you reopening public testimony?

VICE-CHAIR ALULI: Can we do that?

CHAIRMAN KAUFMAN: Well, do we want to? I
want to —-- let's hear what Corporation Counsel has.

MS. ADRIANNE HEELY: You can always recess and
reconvene. You can recess, reconvene. May I also

remind that -- the Board that the advice that they
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choose to -- if they decide to put advice in a letter
that's to Mr. Nishiki, they can do that. But in regards
to elections, that's governed by State law, special
elections, different jurisdiction, challenges to
elections that are made, they have deadlines, et cetera,
but that's a different issue. The advice that you may
choose to give per your Rules can go in the letter, but
it's not to say that a special election will be held.

VICE~-CHAIR ALULI: Right.

MS. ADRIANNE HEELY: Because that's a whole
different procedure and governed by State law and State
Office of Elections.

VICE-CHAIR ALULI: Correct. Understood.

MEMBER BOUCHARD: In other words, we “have no
jurisdiction to require --

MR. GLENN KOSAKA: That's right.

MEMBER BOUCHARD: ~- him to do that. We are
simply -- or the motion would simply state that we're
recommending he do that or advising him to do that based
on —-

VICE-CHAIR ALULI: The responsibilities of the

| Board of Ethics. And that's it.

MEMBER BOUCHARD: Okay.
MEMBER DANIELS: So my gquestion is, if we're

advising him, he can choose not to do it, correct? And
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we're not -- okay.

CHATIRMAN KAUFMAN: The answer to that, for the
minutes, was absolutely.

I will read the motion at this point. There's
a motion to advise Mr. Nishiki to renounce the election
results and so inform the County Clerk so that a special
election may be held. That's the motion in front of us.

MR. GLENN KOSAKA: Mr. Chairman, I object as

his representative. I think this is beyond the purview
of this Board, as =-- as noted by Corporation Counsel.
The matter about -- regarding an election or reelection

is a matter under State law; it's not under Ethics law.

CHAIRMAN KAUFMAN: Actually, I think it's
County, but —

MR. GLENN KOSAKA: Even so, it is not in the
Board of Election's jurisdiction.

CHATRMAN KAUFMAN: Mr. Kosaka, I appreciate
that.

MR. ISAAC HALL: 1Isaac Hall, too, as the
attorney for Mr. Nishiki.

Once you have been advised by your own

attorney that you have no power to do it, you're acting

-in your individual capacity and you are not covered by

your -—-

VICE-CHAIR ALULI: Is he out of order?
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CHAIRMAN KAUFMAN: He is, but I'm all right
about it.

MR. ISAAC HALL: -- capacity as a Board of
Ethics Member. You've been advised you have no power to
do this.

CHAIRMAN KAUFMAN: I -- let me -- before we
proceed, then, I want to make sure that in fact
everything Corporation Counsel -- Deputy Corporation
Counsel has told us, that we are within the bounds of
the law. We have no desire to expose ourselves to
individual liability. No one here does. Okay.

Having said that, we need to be very clear,

~over the election.

VICE-CHAIR ALULI: Right.

CHAIRMAN KAUFMAN: When it comes to our advice
to Mr. Nishiki, we are, under 04-101-36(c), obligated to
let him know about his obligations and responsibilities,
and, under 10-2(e), to comment or advise corrective
action on any items that may indicate a conflict of
interest.

I'm not a lawyer. I've done my best to read
the law. And I'm asking Corporation Counsel, are we
within the bounds of the law by advising Mr. Nishiki per

the motion? The motion is to advise Mr. Nishiki to
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renounce the election results and so inform the County
Clerk so that a special election may be held. Are we
within the bounds of the law by advising Mr. Nishiki to
do that?

MS. ADRIANNE HEELY: Like we've stated
earlier, the Board is governed by the Charter, the
Rules, the Code of Ethics, as well as Maui County Code.
In the review of your Financial Disclosure Statement,
the -- that section of your Rules states -- as you read
so many times ~- the Board shall acknowledge receipt of
the submission and shall advise the person of the
conflict of interest or other matter of concern arising
under the Code of Ethics, and of the person's
obligations and responsibilities to avoid violation of
the Code of Ethics.

But as I stated earlier, and you reiterated as
well, as well as Mr. Nishiki's counsel, items of
election are governed by State law and within the Hawaii
State Office of Election's jurisdiction, and not within
the Board. The Board is -- the Board's purview is the
Code of Ethics.

And I read, under the Charter, your
responsibilities. And one of your responsibilities, as
well as to examine all disclosure statements filed and

to comment on or advise corrective .action as to any
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matters that may indicate a conflict of interest. So
should your comments include advice to him regarding
renouncing the election, that's not a Code of Ethics
issue or an ethical issue, but it's what the Board wants
to give advice through a letter to Mr. Nishiki.

VICE-CHAIR ALULI: Which we can do, Corporate
Counsel, correct, as an advice letter? Correct?

MS. ADRIANNE HEELY: An advice letter.

VICE-CHAIR ALULI: Okay.

- CHATRMAN KAUFMAN: We are not advising the

County Clerk to have a special election.

VICE-CHAIR ALULI: Correct. That's exactly
right.

CHAIR KAUFMAN: We would not be advising --

MR. ISAAC HALL: That's what your letter does.
It tells Mr. Nishiki to renounce his victory and that a
new election should be held. You can't do that. You
haﬁe no power to do that.

CHAIRMAN KAUFMAN: Thank you wvery much.

MR. ISAAC HALL: No.

CHAIRMAN KAUFMAN: We have heard you say that.
And could you please take your seat and let the Board
continue to meet? I would be happy to recognize you at
another point in time. I am getting my legal advice

from Corporation Counsel, not from Mr. Nishiki's
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lawyers. So please sit down.

MR. ISAAC HALL: But I -- I want to make it
absolutely clear that you are not acting within the
jurisdiction of this Board. You have no power to tell
the Clerk, tell Mr. Nishiki --

CHAIRMAN KAUFMAN: We know that. Please sit
down now, sir.

MR.. ISAAC HALL: I'm not gonna stand here and
let you try to order my client to renounce a victory he
had in an election.

CHAIRMAN KAUFMAN: Well, then he can ignore
the advice. That's pretty straightforward.

MR. ISAAC HALL: No. There's no point in. your

| issuing some advice that nobody has to pay any attention

to.

CHAIRMAN KAUFMAN: Obviously. But we are
charged to do so.

MR. ISAAC HALL: No.

MR. GLENN KOSAKA: Absolutely not. This is
illegal.

(Multiple speakers speaking at the same time.)

MR. ISAAC HALL: The only thing you're charged
to do —--

CHAIRMAN KAUFMAN: Sir, you are not the Chair

of the Board of Ethics.
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UNIDENTIFIED SPEAKER: Call a recess.

UNIDENTIFIED SPEAKER: Recess.

MEMBER GUY: We need a recess.

UNIDENTIFIED SPEAKER: Thank you, Chairman.

MR. ISAAC HALL: Who are you?

CHAIR KAUFMAN: He's the biggest guy in the
room.

We will now have a recess for 10 minutes.
will reconvene at 10 of 6:00.

(Recess, 5:39 p.m. to 5:51 p.m.)

CHAIRMAN KAUFMAN: Okay. The recess is ove
And --

MR. ISAAC HALL: Mr. Chairperson --

CHATRMAN KAUFMAN: No.

MR. ISAAC HALL: I would like to --

CHATIRMAN KAUFMAN: You can't, because I --

MR. ISAAC HALL: I would move to intervene.

CHAIR KAUFMAN: -- am the Chair. Sir, will
you let the Chair lead the meeting?

MR. ISAAC HALL: I ask -—-

CHAIRMAN KAUFMAN: If you want to be in cha
of the Board of Ethics, you will be welcome to take o
as soon as I'm done --

MR. ISAAC HALL: I -- I want to make it cle

that —-

We

r.

rge

ver

ar
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CHAIR KAUFMAN: -- in March. However --

MR. ISAAC HALL: ~-- Mr. Nishiki wants to
intervene.

CHAIRMAN KAUFMAN: The Chair would like a
motion for -- to move into Executive Session so that we

can visit with our counsel.

MEMBER BOUCHARD: So moved.

MR. ISAAC HALL: We object to your going into
Executive Session.

MEMBER WUKELIC: Second.

MEMBER DANIELS: Second.

MR. ISAAC HALL: That's not on the agenda.

_And Mr. Nishiki --

CHAIRMAN- KAUFMAN: It is on the agenda.

MR. ISAAC HALL: -- is not an officer. And
you can't go into Executive Session about somebody who
is a candidate.

CHAIRMAN KAUFMAN: We are going to go into
Executive Session according to the motion, but we need
the motion read in its entirety.

MEMBER BOUCHARD: With reference to the agenda
items above, one or more executive meetings are
anticipated. 1In particular, the Board of Ethics
anticipates it will consider the evaluation, dismissal

or disciplining of an officer or employee of the County
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of Maui, where considerations of matters affecting
privacy will be involved. The Board may also consult

with the Board's attorney on questions and issues

pertaining to the Board's powers, duties, privileges,

immunities and liabilities. Therefore, pursuant to
Hawail Revised Statutes, HRS, Section 92-5 (a) (2) and
(4), we are moving into Executive Session.

CHAIRMAN KAUFMAN: All in favor?

(A chorus of ayes.)

MR. ISAAC HALL: I object.

CHATRMAN KAUFMAN: The room will be cleared.
The television cameras will be shut down.

MR. ISAAC HALL: That's an insufficient basis
for going into Executive Session with Mr. Nishiki. We
object.

(Meeting recessed to Executive Session, 5:53

p.m. to 6:10 p.m.)

CHAIR KAUFMAN: We're back in Regular Session.
Please open up the door. We'll get the cameras turned
back on.

MS. KRISTI UECKA: Yes, Chair. We might need
a couple minutes to get everybody set up again.

CHAIRMAN KAUFMAN: We'll just sit here quietly
talking about breaks.

(Recess, 6:11 p.m. to 6:12 p.m.)
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MR. ISAAC HALL: I would like to place —--

CHAIRMAN KAUFMAN: No. You're out of order.

MR. ISAAC HALL: The kind of =--

CHAIR KAUFMAN: You're out of order.

MR. ISAAC HALL: -- things that you would like
to do would take --

CHAIRMAN KAUFMAN: Would the sergeant at .

arms --

MR. ISAAC HALL: Yes. Before you take me
away -—-

CHATRMAN KAUFMAN: -- please step forward and
remove --

MR. ISAAC HALL: Mr. Nishiki has a right to a
hearing.

CHATIRMAN KAUFMAN: Mr. Levin is out of order
per --

MR. ISAAC HALL: We request a hearing before
you do this.

CHAIRMAN KAUFMAN: Mr. Hall? Who did I say?

UNIDENTIFIED SPEAKER: Levin.

CHAIR KAUFMAN: I'm sorry, Mr. Levin.
Mr. Hall.

I hear silence. Thank you.

Where 1s that piece of paper, the one with the

yellow ink on it? Is it that one? No. The one where
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the sergeant of arms can remove people who disrupt the
meeting. It's all right. We're going to continue,
we're rolling.

And we're back in Regular Session.

VICE-CHAIR ALULI: Chair, I would like to
remove my motion, please.

CHAIR KAUFMAN: Withdraw?

VICE-CHAIR ALULI:. Withdraw my motion.

CHAIRMAN KAUFMAN: You're going to withdraw
your motion?

VICE-CHAIR ALULI: Yes.

CHAIR KAUFMAN: Who seconded 1it?

MEMBER WOOD: I seconded it. I --

CHAIRMAN KAUFMAN: You withdraw that? So
everybody is happy with that?

Okay. So the motion has been withdrawn.

The next agenda item is New Business. Under
New Business, we have Communication Items. The
Communication Items, the names of the individuals
submitting those were already read in the open session
previously.

The next agenda item is scheduling of future
meetings of the Board. Do we have the next -- the date
for the next regularly scheduled meeting?

MS. KRISTI UEOKA: The next regularly
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scheduled meeting is January 14th, 2009, at 12:30 p.m.
The location is to be announced.

CHAIRMAN KAUFMAN: Okay. Do any Members of
the Board have any desire to have a meeting before that
time? The Board can have special meetings.

(Silence.)

CHAIR KAUFMAN: Seeing none, in that case, the
next agenda item is Announcements. Are there any
announcements?

In that case, is there a motion to adjourn?

MEMBER WUKELIC: I so move.

MEMBER DANIELS: Second.

CHATRMAN KAUFMAN: A motion and a second. All
in favor?

(A chorus of ayes.)

CHAIRMAN KAUFMAN: Meeting adjourned.

(Meeting adjourned at 6:15 p.m.)
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